
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.474 OF 2020
DISTRICT: NASHIK

Shri Subhash Maruti Kadam, )

Aged 60 years, Retired as Principal, I.T.I., )

Kalwan, Dist. Nashik, R/o. Flat No.10, )

Nivara Sankul, Dr. Homi Bhabha Nagar, )

Mumbai Naka, Nashik. ) … Applicant

Versus

1) The Joint Director of Vocational Education )
and Training, Regional Office at R.P. Marg, )
P.B. No.456, Nashik-2. )

2) The Director, )
Vocational Education and Training, (M.S.), )
Mumbai, 3, Mahanagar Palika Marg, )
Mumbai-400 001. )

3) The State of Maharashtra, )
Through Principal Secretary, Skilled )
Development and Entrepreneurship Department,)
Having Office at Mantralaya, Mumbai – 400032. )…Respondents

Shri Arvind V. Bandiwadekar, Advocate for the Applicant.

Smt. Archana B. K., Presenting Officer for the Respondents

CORAM               : A.P. KURHEKAR, MEMBER-J

DATE : 15.11.2021.

JUDGMENT
1. The present Original Application is filed by retired Government

servant to release withheld leave encashment amount with interest

and also claimed interest on other belated payments of retiral benefits
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invoking jurisdiction of this Tribunal under Section 19 of the

Administrative Tribunal Act, 1985.

2. Shortly facts giving rise to Original Application are as under :-

The Applicant stands retired on 30.11.2018 from the post of

Principal, ITI, Kalval, Dist. Nashik. At the time of retirement,

admittedly neither any departmental proceeding nor judicial

proceedings were either instituted or pending against him. He made

various representations to release retirement benefits and in response

to it, some of the retiral benefits were released belatedly.  It is only

after retirement on 29.03.2019, the show cause notice was issued to

the Applicant alleging that he had committed certain irregularities

while purchasing stationary and other equipments and thereby

caused loss of Rs.13,06,214/- to Government exchequer. He was

called upon to submit his explanation within eight days else

departmental proceedings will be initiated against him. However,

thereafter no further steps were taken to initiate departmental enquiry

for one year and it is only on 24.09.2020, the D.E. was initiated by

issuance of charge sheet. It is on this background, the Applicant has

filed this present O.A. for direction to release leave encashment with

interest and also claimed interest on other belated payment of retiral

benefits.

3. As regard, payment of leave encashment, the Applicant

contends that since on the date of retirement, there was no initiation

of D.E.. withholding of leave encashment is totally impermissible in

law, and therefore, sought direction to release the same with interest.

4. Insofar as the gratuity is concerned, sum of Rs.6,67,040/- was

paid belatedly, and therefore, he claimed interest on belated payment.

Apart, he also sought direction to recalculate gratuity in terms of

recommendations of 7th Pay Commission and consequent payment of

difference.
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5. The Applicant was paid GIS amount of Rs.2,68,744/- belatedly

by cheque dated 27.11.2020 which was required to be paid

immediately after retirement, and therefore, claiming interest on

belated payment of GIS.

6. After retirement, the Applicant was paid provisional pension

belatedly instead of regular pension, and therefore, also claimed

interest on belated payment of provisional pension.

7. Shri Arvind V. Bandiwadekar, learned Counsel for the Applicant

urged that since on the date of retirement admittedly, there was no

initiation of departmental proceeding or judicial proceeding, the

Applicant was entitled to receive all retiral benefits immediately after

retirement but the same were paid belatedly, and therefore, the

Respondents cannot avoid liability of interest on belated payment. As

regard withholding of leave encashment, he submits that the benefit

of leave encashment cannot be kept in abeyance on the ground of

initiation of departmental proceeding after retirement since on the

date of retirement, there was no such legal hurdle for payment of

leave encashment and once right to receive retiral benefits were

accrued, it cannot be kept in abeyance, and therefore, necessary

directions are required to be issued in terms of prayer.

8. Smt. Archana B.K., learned Presenting Officer fairly concedes

that on the date of retirement, there was no such initiation of D.E.

proceeding or judicial proceeding against the Applicant but sought to

contend that after retirement, enquiry committee noticed various

irregularities in the purchase of material by the Applicant during

tenure of his services and belatedly charge sheet has been issued on

24.09.2020. She, therefore, submits that since now D.E. is initiated

remaining retiral benefits of the Applicant namely benefit of leave

encashment will be paid after conclusion of D.E.  As regard interest,
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she sought to contend that since D.E. was contemplated the claim of

interest is not maintainable.

9. In view of pleadings and submissions advance at a bar following

are the remaining dues claimed by the Applicant :-

(A) Interest on belated payment of gratuity as well as

difference of gratuity in terms of 7th Pay Commissioner.

(B) Interest on belated payment of GIS.

(C) Interest on belated payment of provisional pension.

(D) Leave encashment with interest.

(E) Remuneration / additional pay for holding additional

charge of the post of Principle, ITI, Satpur from 14.10.2017 to

30.11.2018 for the period of thirteen months.

10. Needless to mention that once a Government servant retires on

attaining the age of superannuation without there being any initiation

of departmental proceeding or judicial proceeding right to receive

pension, gratuity and other retiral benefits accrued to a Government

servant and such retiral benefits cannot be withheld or kept in

abeyance for initiation of departmental proceeding in future.

Undoubtedly, in terms of Rule 27 of ‘Pension Rules’ even if D.E. is not

initiated during the tenure of a Government servant later it can be

initiated but it should be subject to compliance of rigor of Rule

27(2)(b)(i)(ii) of ‘Pension Rules’ which inter-alia provides that where

D.E. if not instituted  before retirement,  it shall not  be instituted

save with the sanction of appointing authority and shall not be in

respect of any event which took place more than four years before

such institution.  If any such D.E. is initiated after retirement, it is

only in the event where pensioner is found guilty for grave misconduct

or negligence allegedly committed during the period of his service the

Government is empowered to withhold or withdraw pension or any

part of it permanently or for a specific period as it deems fit.  Suffice

to say, the ambit and scope and nature of punishment to be imposed
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in such D.E. which is instituted after retirement is very limited and

it’s scope cannot go beyond ambit of Rule 27 of ‘Pension Rules’. This

being so, initiation of D.E. after retirement will not empower the

Government to withhold pension or gratuity in absence of Rule to that

effect. Rule 27 provides only for withholding of pension if found guilty

in D.E.

11. At this juncture, it would be apposite to highlight the G.R.

dated 06.10.1998 whereby Government of Maharashtra has clarified

the situation in respect of payment of retiral benefits to Government

servant.  In the said G.R., Government had reiterated the scope of

Rule 27 of ‘Pension Rules 1982’. The G.R. states as under:-

“lsokfuo`Rr >kysY;k deZpk&;kaps fuo`Rrh osru bR;kfn Qk;ns ns.;kP;k ckcrhr f’kLrHkax

fo”k;d izkf/kdk&;kdMwu foRr foHkkx ‘kkllu ifji=d Øekad-lsfuos&4] fnukad 25 ekpZ 1991

uqlkj dk;Zokgh gksr ukgh vls ‘kklukP;k funZ’kukl vkys vkgs- R;keqGs v’kk izdj.kke/;s lsokfuo`Rr

deZpk&;kps egkjk”Vª iz’kkldh; U;k;kf/kdj.k rlsp yksdvk;qDrkadMs fuo`Rrh osru bR;kfn Qk;ns u

feG;kysckcr rØkjh ;srkr- lnj izdj.kke/;s foRr foHkkx ‘kklu fu.kZ; Øekad-

lsfuos&1094@155@lsok&4] fnukad 24 ,fizy 1995 vUo;s ‘kklukyk O;ktkpk [kpZ foukdkj.k

djkok ykxrks- rsOgk loZ f’kLrHkax fo”k;d izkf/kdk&;kauk iqUgk funsZ’khr dj.;kr ;srs dh] foRr foHkkx

‘kklu ifji=d Øekad-lsfuos&4] fnukad 25 ekpZ 1991 uqlkj lsokfuo`Rr gks.kk&;k ‘kkldh;

deZpk&;kps ckcrhr R;kP;k lsokfuo`RrhiqohZ egkjk”Vª ukxjh lsok fuo`Rrh osru fu;e 1982 e/khy

fu;e 27 ¼6½ uqlkj foHkkxh; pkSd’khph dk;Zokgh lq# dj.;kr vkyh ulsy Eg.ktsp vkjksii=

ns.;kr vkys ulsy fdaok vk/khP;k rkj[ksiklwu fuyacuk/khu Bso.;kr vkys ulsy rj lsokfuo`Rrhpk

fnukadkyk R;kpsfo#/n foHkkxh; pkSd’kh izyafcr vkgs vls Eg.krk ;sr ukgh o R;keqGs v’kk

deZpk&;kauk lsokfuo`Rrh fo”k;d loZ Qk;ns osGsoj vnk dj.ks visf{kr vkgs-**

12. Shri A. V. Bandiwadekar, learned Counsel for the Applicant

referred to the decision of Hon’ble High Court reported in 2018 MLG
697 (Vinodkumar N. Dixit v/s State of Maharashtra). In that case,

gratuity was withheld because of pendency of criminal prosecution.

The petitioner therein retired on 01.04.1997 and came to be acquitted

in criminal case on 26.06.2009. The Hon’ble High Court construed

Rule 129 (A) of ‘Pension Rules 1982’ and held where Government

servant is exonerated from all charges, the payment of gratuity will be
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deemed to have fallen due on the date of retirement and accordingly

granted interest for the period of delay beyond three months from the

date of retirement in terms of Rule 129(A) of ‘Pension Rules’.

13. Interest on gratuity:-
Admittedly, the Applicant was paid gratuity of Rs.6,67,040/- on

15.05.2019 belatedly, and therefore, he claimed interest thereon as

well as also claimed difference in terms of recommendation of 7th Pay

Commission.  Interest on delayed payment of gratuity is governed by

Rule 129(A) of Maharashtra Civil Services (Pension) Rules 1982 which

inter-alia provides that where the payment of retirement gratuity on

death gratuity has been delayed beyond the period of three months

from the date of retirement and it is clearly established that the delay

in payment was attributable to administrative lapses an interest at

the rate applicable to GPF deposits shall be paid on amount of

gratuity in respect of the period beyond three months. Thus, in terms

of the said rule, the amount of gratuity had fallen due on 01.03.2019.

However, admittedly it has been paid belatedly on 15.05.2019.

As stated above since there was no initiation of D.E. or judicial

proceeding on the date of retirement there was absolutely no hurdle in

releasing gratuity but payment of gratuity has been made belatedly

obviously due to administrative lapses, and therefore, respondents

cannot avoid liability to pay interest for the period beyond three

months.  Apart, the Respondents are also required to recalculate the

gratuity in terms of 7th Pay Commissioner and required to pay

difference if any.

14. Interest on GIS :-
Admittedly, GIS was paid only after filing of this O.A. by cheque

dated 27.11.2020.  In this behalf, reference of G.R. issued by Finance

Department, Government of Maharashtra dated 27.5.1992 is relevant

which inter-alia states that even in case departmental proceeding is

pending against the Government servant amount of GIS should not be
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withheld and same is required to be paid within three months from

the date of superannuation. In present case, therefore, GIS ought to

have been paid within three months from the date of superannuation

and was required to be paid on or before 01.03.2019.  However, it is

paid belatedly by cheque dated 27.11.2020 due to sheer

administrative lapses. The Respondents, therefore, cannot avoid

liability to pay interest on belated payment of GIS in respect of period

beyond 01.03.2019.

15. Interest on Provisional Pension:-
Though, there was no initiation of D.E. or judicial proceeding on

the date of retirement, the Applicant was not paid regular pension. He

was granted provisional pension that too with belated payment. Since

the Applicant retired on 30.11.2018, he was entitled to regular

pension from 01.12.2018. However, no steps were taken well in

advance for disbursement and sanction of provisional pension so that

Applicant ought to have received provisional pension regularly. He

was paid provisional pension for the period from 01.12.2018 to

31.05.2019 by cheque of Rs.3,10,176 on 30.08.2019.  Whereas, for

subsequent period provisional pension from 01.06.2019 to

30.11.2019 was paid by cheque of Rs.3,16,426/- on 07.11.2020 and

provisional pension for the period from 01.12.2019 to 30.11.2020 was

paid by cheque of Rs.6,60,372/- on 31.07.2021.  Thus, obviously

even provisional pension was not paid regularly.  Indeed since there

was no initiation of D.E. or judicial proceeding on the date of

retirement, the Respondents were under obligation to release full

pension regularly.

16. Interest on delayed payment of pension is governed by Rule

129(B) of Maharashtra Civil Services (Pension) Rules 1982 which

inter-alia provides that where the payment of pension or family

pension authorized after six months from the date when it becomes
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due, an interest at the rate applicable to GPF deposits shall be paid

on beyond six months.

Thus, this is a case where provisional pension itself is paid

quite belatedly. The Respondents, therefore, cannot deny liability to

pay interest on belated payment of provisional pension in respect of

period beyond six months.

17. Leave Encashment:-
Though the Applicant stands retired on 30.11.2018, he was not

paid leave encashment and the same were withheld in contemplation

initiation of D.E. in future. It is only after retirement, belatedly after

two years D.E. has been initiated against the Applicant on

24.09.2020.  AS such, on the date of retirement, there was no

initiation of D.E. or judicial proceeding for which leave encashment

could have been withheld but in absence of it there was no

justification for withholding leave encashment. In this behalf,

reference of Rule 68 of Maharashtra Civil Services (Leave) Rules

1981(hereinafter referred to as ‘Leave Rules’ ) is relevant which inter-

alia provides that the authority competent to grant leave shall

suo moto sanction to a Government servant who retires on attaining

the age of superannuation, the cash equivalent of leave salary in

respect of period of earned leave at his credit on the date of his

superannuation subject to maximum 300 days. True, in terms of Rule

68(6)(a) of ‘Leave Rules’, the authority competent to grant leave may

withhold whole or part of cash equivalent of earned leave in the case

of a Government servant who retires while under suspension or while

disciplinary or criminal proceeding pending against him if in the view

of such authority, there is possibility of some money becoming

recoverable from him on conclusion of proceeding against him.

18. Now, turning to the facts of the case, there was no such legal

hurdle or justification for withholding of leave encashment nor any

such specific order has been passed by the competent authority. This
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being the position, withholding of leave encashment is totally

impermissible and subsequent initiation of D.E. by charge sheet dated

24.09.2020 is hardly of any assistance to the Respondents to

withhold leave encashment benefits.

19. Special Pay for holding additional charge :
The Applicant has also claimed special pay for holding additional

charge of Principal, ITI, Satpur from the period 14.10.2018 to

30.11.2018 . Insofar as this aspect is concerned, the Respondents

shall ascertain the position and shall grant special pay to the

Applicant if he found entitled to the same in rules.

20 The totality of the aforesaid discussion leads me to sum up that

the Applicant has established his entitlement to certain reliefs and

O.A. deserves to be allowed partly. Hence the following order:-

ORDER
(A) O.A. is allowed partly with no order as to costs.

(B) The Respondents are directed to pay interest on the belated

payment of gratuity in respect of period beyond three months

from the date of retirement at the rate applicable to GPF.

(C) The Respondents are further directed to examine whether

Applicant is entitled for enhance gratuity in terms of 7th Pay

Commission and shall pay difference to the Applicant if found

entitled to the same.

(D)The Respondents are further directed to pay leave encashment

amount to the Applicant along with interest at the rate

applicable to GPF in respect of period beyond three months and

it shall be paid accordingly.

(E) The Respondents are further directed to calculate interest on

provisional pension for belated period i.e. in respect of the

period beyond six months at the rate applicable to GPF and it

should be paid accordingly.
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(F) The Respondents are further directed to examine entitlement of

the Applicant to special pay for holding the charge of Principal,

ITI, Satpur and if found entitled for the same, it shall be paid to

him.

(G)The Respondents are further directed to take necessary steps

for grant of regular pension and it be paid regularly.

(H)Three months period is granted for compliance of directions

given above.

Sd/-

(A.P. KURHEKAR)
Member-J

Place : Mumbai
Date : 15.11.2021
Dictation taken by : Vaishali Mane
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